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CMR DIGESTS 


The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals ana 
boards of review. These digests do not necessarily incluae 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 








ARTICLE 31—when altered documents are voiun- 
tarily produced in support of false claims accused 
cannot successfully contend they are inadmissible 
in evidence against him because of the absence of 
the warning provided for in Article 31. 


® After his plea of not guilty, accused was cun- 
victed of signing, with an intent to deceive, an 
application for dependents allotment, knowing 
it to be false, and of making and presenting a 
false and fraudulent claim against the Govern- 
ment, knowing it to be false and fraudulent. 

Prosecution Exhibit 3 was a photostatic copy 
of a marriage certificate purporting to show a 
marriage between the accused and one Alice R. 
While making his claims; the accused had been 
directed to produce his marriage certificate 
which he did. As it appeared that the certifi- 
cate had been altered, an investigation was in- 
stituted which culminated in the charges 
against the accused. At the board of review 
level, appellate defense counsel urged that the 
introduction of Prosecution Exhibit 3 was pre- 
judicial error in that the accused had not been 
warned in the manner provided by Article 31. 

In rejecting this contention, the board of re- 
view held that there was no compulsory pro- 
duction of the marriage certificate since it was 
voluntarily produced by the accused to support 
his claim. Therefore there was no unlawful 
search and the accused was not compelled to 
incriminate himself. NCM 257, Turpin, 
CMR —__ (1953). 





TIME OF OFFENSE—failure to allege date of offense 
is error and if record of trial is silent as to date of 
offense reversal is required. 


® Accused pleaded guilty to a specification 
which alleged an escape from confinement at a 


(Continued on page 19) 
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INSANITY IN MILITARY LAW 





THE INSANITY ISSUE CONSIDERED PRIOR 


TO TRIAL 


COMMANDER RICHARD J. SELMAN, USN 


ERHAPS IN NO OTHER PLACE in the 

Manual for Courts-Martial, 1951, has so much 
been written in so few pages as appears in 
Chapter XXIV under the heading “Insanity.” 
In this article we intend to confine ourselves to 
a discussion of insanity as it is defined in the 
Manual for Courts-Martial rather than setting 
forth development of insanity in criminal law 
during the centuries past. We ask the reader 
to bear in mind that there is such a thing as 
“medical insanity” as well as “legal insanity.” 
Psychiatrists may believe that a person is med- 
ically insane but yet these same psychiatrists 
may not consider that the person is “legally 
insane.” The terms medical insanity and legal 
insanity have been causing judges and jurors 
difficulty since shortly after the turn of the 
nineteenth century. Suffice it to say we are 
here attempting to confine ourselves to a dis- 
cussion of legal insanity. 

We commence with a definition of insanity as 
it is laid down in the Manual and with a bit of 
rehash point up just what insanity is in so far 
as military law is concerned. We set forth 
those persons whose duties require that if there 
is good reason to doubt the accused’s sanity, 
inquiry will be made prior to trial. We throw 
a few bouquets and brickbats all with the idea 
in mind of improving the pretrial consideration 
of the insanity issue thus saving delays during 
the trial and resulting in a more expeditious 
handling of those who transgress against the 
Uniform Code of Military Justice. Our second 
article entitled “The Insanity Issue Considered 
During and After Trial’ with attendant pitfalls 
and booby traps will appear in a subsequent 
issue. 


Insanity Defined 


Paragraph 120a, MCM, 1951, states that a 
person is insane within the meaning of Chapter 
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XXIV either if he lacks mental responsibility 
at the time of the offense as defined in 120b, 
or if he lacks the requisite mental capacity at 
the time of trial as stated in 120c. 


Mental Responsibility At Time Of Offense 


Paragraph 120b of the Manual constitutes the 
basis for raising lack of mental responsibility 
as a defense in military courts. Therefore, its 
provisions are of major importance in a con- 
sideration of insanity in military law. 

“A person is: not mentally responsible in a 
criminal sense for an offense unless he was, at 
the time, so far free from mental defect, disease, 
or derangement as to be able concerning the 
particular act charged both to distinguish right 
from wrong and to adhere to the right. The 
phrase ‘mental defect, disease, or derangement’ 
comprehends those irrational states of mind 
which are the result of deterioration, destruc- 
tion, or malfunction of the mental, as distin- 
guished from the moral, faculties. To con- 
stitute lack of mental responsibility the im- 
pairment must not only be the result of mental 
defect, disease, or derangement but must also 
completely deprive the accused of his ability to 
distinguish right from wrong or to adhere to 
the right as to the act charged. {Emphasis 
added.| Thus a mere defect of character, will 
power, or behavior, as manifested by one or 
more offenses, ungovernable passion, or-other- 
wise. does not necessarily indicate insanity, even 
though it may demonstrate a diminution or im- 
pairment in ability to adhere to the right in 
respect to the act charged. Similarly, mental 
disease, as such, does not always amount to 
mental irresponsibility. For example, if a per- 
son commits an assault under psychotic de- 
lusion with a view to redressing or revenging 
some supposed injury to his reputation, he is 
nevertheless mentally responsible if he knew 
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at the time that the act was contrary to law, 
and if he was not acting under an irresistible 
impulse. On the other hand, an accused is not 
responsible for a particular homicide if, as a 
result of mental disease, he had an insane de- 
lusion that another person was in the act of 
attempting to kill him and he thereupon killed 
the supposed attacker under the delusion that 
it was necessary to kill the deceased to preserve 
his own life.” Paragraph 120b, Manual for 
Courts-Martial, United States, 1951. 


Knowledge That The Act Was Wrong 


Just what is meant by the statement in para- 
graph 1206 that the accused must be able to 
distinguish right from wrong? “Psychiatry in 
Military Law,” a manual issued by the Depart- 
ment of the Army and Department of the Air 
Force in May 1953, TM 8-240, AFM, 160-42, 
states in part as follows beginning at page 4: 


“a. * * * The examiner must know two 


things about the word ‘wrong,’ as here used— 
(1) It is concrete, not an abstract concept. 
(2) It implies. that the community (the mil- 
itary, society generally) considers the 
act wrong. The appraisal of the act 
within the accused’s own private ethical 
system is irrelevant. These are impor- 
tant elements in understanding the prob- 
lem and should be clearly grasped by the 
examiner. 

b. It Is A Concrete, Not an Abstract Concept. 
It is not true that the test of mental account- 
ability is whether the accused knew right from 
wrong. Knowing the difference between right 
and wrong is an abstract, philosophical concept. 
The problem is—Did he know this particular 
act was wrong? How does the examiner de- 
termine that? Such behavior as flight, attempt 
to conceal commission of the act, statements 
of repentance and voluntary surrender to civil 
or military authorities may be considered evi- 
dence suggesting that the accused knew he was 
doing something wrong. In most cases, the act 
is such that any nonpsychotic person must know 
that the act is wrong. Usually, an individual 
with an antisocial personality disorder, in com- 
mitting an offense, knows he is doing wrong. 
That he may not care, or may seem unable to 
restrain himself, are different issues. But he 
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knows that it is wrong to steal, perpetrate 
frauds, or commit assaults. 

c. Private Ethics Not an Issue. Suppose an 
intelligent, well-educated enlisted man, charged 
with insubordination, gives the following ex- 
planation: ‘I am more intelligent than my offi- 
cers, and it seems to me wrong that I should 
have to obey orders given by men who are my 
inferiors.’ Even though it be assumed that the 
accused honestly holds that belief, the medical 
officer cannot testify that the defendant did not 
know that the act is wrong, because first, the 
accused’s ethical belief is not the result of any= 
mental disease or defects; and second, the ac- 
cused obviously knows that the military es- 
tablishment considers the act wrong. It is 
considered ‘right’ only in his own private ethics. 
On the other hand, suppose a paranoid schizo- 
phrenic has a delusion resulting from his mental 
disorder that a person advancing toward him 
is about to kill him and, acting under the erro- 
neous impression that it is necessary to take the 
person’s life to preserve his own, kills the sup- 
posed attacker. In such a case, the accused 
really does not know that the act is wrong and 
is not mentally responsible for the homicide 
committed under the circumstances (par. 120 b, 
MCM, 1951).” 


What Is Meant by “Ability to Adhere to 
the Right’’? 

The terms ‘irresistible impulse’ and ‘adhere to 
the right’ are used in TM 8-240 AFM 160-42 
which states beginning at page 5: 

“a. If the accused knows that the act is wrong, 
yet cannot ‘adhere to the right’ because of 
some mental disorder, he is not mentally re- 
sponsible. This concept recognizes that if a 
person, because of mental illness, is wholly de- 
prived of the power of choice or of volition, he 
does not possess the freedom of action essen- 
tial to criminal responsibility. This presents 
the medical officer squarely with the thesis of 
irresistible impulse. It should be applied in any 
given case for cogent reasons only, and with 
great discretion, since it lends itself readily to 
abuse. Any accused can say that, when he 
committed the assault, theft, or murder, some- 
thing made him do it, and that he could not 
restrain himself. The medical officer will view 
such claim with extreme caution, because of its 
dangerous potentialities. The ‘adhere to the 
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right’ or ‘irresistible impulse’ doctrine is not 
intended to apply to actions committed while 
drunk, nor to the furies and frenzies of an ill- 
tempered man who is free of psychosis. Nor 
should it be used to exculpate aggressive char- 
acter or behavior disorders. Actually, the doc- 
trine is but seldom applicable, and _ its 
application will be limited to actions committed 
by persons with sick minds—actions per- 
petuated because of those sick minds. In gen- 
eral, only two kinds of mental illness can be 
considered to have features which might have 
application under this doctrine—psychoneu- 
roses and psychoses. A psychoneurosis is a 
chronic disease; it is a way of life. The medical 
officer will be properly skeptical of an allegedly 
irresistible impulse that was, for the first time 
in the subject’s life, suddenly generated just 
before the commission of the crime. Before 
testifying that an accused did the act because 
of an irresistible psychoneurotic compulsion, 
the medical officer should be satisfied first, that 
the act is part of a repeated psychoneurotic 
pattern; second, that the accused exhibited 
mounting anxiety or tension which was relieved 
by the theft, arson (or whatever the compulsion 
was) ; and third, that the compulsion generated 
by the illness was so strong that the act would 
have been committed even though the circum- 
stances were such that the accused could ex- 
pect to be detected and apprehended forthwith 
when the offense was committed. It is evident 
that only very rarely, if indeed ever, do offenses 
committed within the framework of a supposed 
compulsive psychoneurosis satisfy all three 
criteria, particularly the third. In consequence, 
for practical purposes, true irresistible impulse 
or ‘inability to adhere to the right’ occurs only 
in psychotics. Since its legitimate applicability 
is extremely limited, the doctrine of irresistible 
impulse will be seldom invoked. : 

b. Irresistible impulses in psychotics usually 
come about in connection with commanding 
voices, persuasive visions, or over-whelming de- 
lusions which, by their nature (and within the 
frame of reference of the psychosis) , compel the 
patient to commit the act. 

c. If the medical officer is satisfied that the 
accused would not have committed the act had 
the circumstances been such that immediate de- 
tection and apprehension was certain, he will 
not testify that the act occurred as the result of 
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an ‘irresistible impulse.’ No impulse that can 
be resisted in the presence of a high risk 
of detection or apprehension is really very 
‘irresistible.’ 


Character and Behavior Disorders Do Not 
Impair The Accused’s Criminal Accountability 


TM 8-240 AFM 160-42 says the following 
about character and behavior disorders begin- 
ning at page 14: 

“a. Character and behavior disorders, under 
whatever name designated, do not impair the 
accused’s criminal accountability. These dis- 
orders are known variously as_ pathologic 
personality, constitutional psychopathy, psycho- 
pathic personality, and by several other names 
and under numerous subtypes. This is pre- 
cisely the kind of condition which is considered 
a ‘defect of character, will power, or behavior’ 
in paragraph 120b, MCM, 1951. 

b. * * * “Moral insanity,’ ‘emotional insan- 
ity,’ and ‘morbid propensity,’ so-called, con- 
stitute no defense before a court martial and do 
not affect the criminal accountability of the 
accused. 

c. In appraising an individual with character 
or behavior disorder, therefore, the medical offi- 
cer should bear in mind certain considerations. 
The disorder here is one of ‘moral’ rather than 
‘mental’ faculties. It may be that this is not 
the ‘fault’ of the individual; perhaps he was 
born that way. Nevertheless, this defect of 
conscience is the ‘moral’ faculty referred to in 
MCM, 1951. There is ample evidence that indi- 
viduals with character and behavior disorders 
know that their actions are wrong. Typically 
they seek to explain, neutralize, or escape from 
their offenses by evasive explanations, flight, 
or the piling up of one prevarication on another. 
These actions indicate that they know they have: 
done something wrong. Furthermore, when 
closely watched, they do not often commit 
crimes, a fact which indicates that they can 
adhere to the right. When * * * testifying 
at a court-martial, the medical officer should 
not indulge in philosophic, dynamic explana- 
tions of the mechanisms involved. Such ex- 
planations belong in the classroom, not in the 
courtroom. He should confine himself to the 
three basic questions: 

(1) Is this a disease of the mind, as distin- 

guished from a character defect? 


















(2) Did the accused know that he did some- 
thing wrong? 

(3) Was the accused mentally capable of 
adhering to the right? * * *” 


Mental Capacity at Time of Trial 


Paragraph 120c, MCM, 1951 provides: “No 
person should be brought to trial unless he pos- 
sesses the sufficient mental capacity to 
understand the nature of the proceedings 
against him and intelligently to conduct or co- 
operate in his defense.” 

In discussing this subject, TM 8-240, AFM 
160—42 states as follows beginning at page 6: 
“* * * When an accused is considered mentally 
responsible at the time of the commission of 
the alleged offense, but at time of trial lacking 
in sufficient mental capacity to understand the 
nature of the proceedings against him and in- 
telligently to conduct or cooperate in his de- 
fense, he may not be tried by court martial. 
The circumstance that he may not be tried for 
this reason does not, however, amount to an 
acquittal. If the accused lacks such mental 
capacity, the court-martial proceedings may be 
held in abeyance until he regains sufficient men- 
tal capacity to stand trial, or the proceedings 
may be dismissed and appropriate administra- 
tive action taken.” 


Court Members Determine the Ultimate 
Issue of Insanity 


By now the reader may consider himself an 
expert on insanity in military law. But nothing 
is further from the truth. Psychiatrists, medi- 
cally speaking, may not agree with the observa- 
tions here set down as gleaned from TM 8-240, 
AFM 160-42, since they may not agree with 
the restrictions which the law, as developed in 
the courts, has placed on insanity defenses. But 
be that as it may, Chapter XXIV of the Manual 
for Courts-Martial, 1951, as construed by the 
Court of Military Appeals, is the guiding light 
for the definition of insanity in military law. 
The psychiatrist, a doctor trained in the field 
of psychiatry, is undoubtedly the best qualified 
to give his opinion concerning the mental health 
of the accused. But doctors who are not psy- 
chiatrists and even lay witnesses can give their 
opinions concerning the accused’s sanity. Re- 
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gardless of who the witnesses are who testify 
concerning the mental health and sanity of the 
accused the persons who ultimately determine 
whether or not the accused is sane are the court 
members themselves. It is up to the members 
of the court to take the test of insanity as laid 
down by the law officer in his instructions, apply 
that test to the evidence they have heard, and 
arrive at a finding on the accused’s sanity. The 
court is not bound to accept the opinion of one 
or more of the experts in preference to the opin- 
ions of others (ACM 3253, Diamond (BR), 4 
CMR (AF) (370) ; in fact, a court is not bound . 
to accept the opinion of any expert if other 
evidence is more persuasive and common sense 
conclusions dictate otherwise (ACM 5126 
McGee (1952) 4 CMR 810). 


Inquiry Into Accused’s Sanity Before Trial 


Paragraph 121, MCM, 1951, provides in ef- 
fect that should it appear to any commanding 
officer, investigating officer, trial counsel, or 
defense counsel that there is reason to believe 
that the accused is insane or was insane at the 
time of the alleged offense that fact and the 
basis of the observation should be reported 
through appropriate channels in order that an 
inquiry into the men‘al condition of the accused 
may be conducted before the trial. This para- 
graph then goes on to state what a board of 
medical officers should report with respect to 
the sanity of the accused. 


Investigating Officer 


The investigating officer, during the course 
of his investigation may consider that the ap- 
pearance or peculiar actions of the accused or 
the testimony of witnesses indicates that an 
inquiry should be made into the accused’s san- 
ity. In fact the investigating officer’s report 
(Appendix 7, MCM, 1951, p. 498) requires that 
the investigating officer state: 

(1) Whether there are reasonable grounds 
for inquiring into the mental responsi- 
bility of the accused at the time of the 
alleged offense. 

(2) Whether there are reasonable grounds 
for inquiring into the mental capacity of 
the accused at the time of the investiga- 
tion. 


(Continued on page 16) 
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ONE-MAN COURT 


LT D. W. DOUGLASS, USN 


Summary courts-martial are designed to 
promptly dispose of relatively minor offenses. 
Though their powers are limited and their 
procedures simplified, the attitude of many 
young first offenders and their subsequent 
value to the service may, to a large extent, 
depend upon the manner in which the sum- 
mary court-martial performs its functions. 





LL PERSONS IN THE MILITARY SERV- 

ICE today are acquainted, to some degree, 
with the provisions of the Uniform Code of Mil- 
itary Justice. Many persons are so familiar 
with its provisions that they seldom need refer 
to it for required information. It is wondered, 
however, what the answer of those persons, or 
others, would be if they were asked this aca- 
demic question: “Upon which officials does the 
Uniform Code of Military Justice place the 
greatest judicial responsibilities?” The answer 
of many would be, of course, the “Court of Mil- 
itary Appeals.” Others would say the “Judge 
Advocates General of the Armed Forces.” Still 
others would assert the answer to be the ‘““mem- 
bers of a general court-martial” or a “law offi- 
cer” or the “boards of review.” Perhaps they 
would be right. One thing is certain only a very 
few would answer that the greatest judicial re- 
sponsibility is placed upon the officers appointed 
as “summary courts-martial.” Yet, it is sub- 
mitted that such may be the case. 

A summary court-martial is composed of a 
single officer whose responsibility it is to pre- 
pare any case referred to him for trial; prose- 
cute it; protect the interests of the accused; rule 
on all questions of jurisdiction, procedure and 
law ; determine the guilt or innocence of the ac- 
cused; and, impose an adequate punishment.' 
In performing these duties a summary court 
acts in capacities similar to those of judge, jury, 
trial counsel and defense counsel.? No other 


person is required or authorized by the Uniform 
Code of Military Justice to act in all these capac- 
ities at one time. His position is, therefore, 
unique and, for the very reason that he does act 
in all these capacities at one time, his judicial 
responsibilities are perhaps greater than those 
of any other person. 

No one will contend that the task of a sum- 
mary court, if properly performed, is an easy 
one. To accomplish it properly requires a 
thorough knowledge of the law and of the duties 
applicable to each capacity.in which he must 
act. If he is not acquainted with his duties in 
the capacities of trial and defense counsel, or 
is overzealous in the performance of them in 
either capacity, he may slight his duty to protect 
the interests of the Government or the accused. 
Such overzealousness or unfamiliarity with 
respect to required duties might also result in 
unknowingly depriving him of that degree of 
impartiality required in ruling on motions or 
objections and in determining the findings and 
sentence. If such occurs, the substantial rights 
of the accused may be prejudiced and result in 
his unwarranted conviction or serving of an un- 
justifiable sentence. 

It must always be remembered that trials by 
summary court-martial are not recorded ver- 
batim * and therefore in many cases errors oc- 
curring therein are not subject to review. 
Consequently, unless the accused is aware of 
any prejudicial error occurring during his trial, 
and submits a brief with regard to it, he may 
never obtain the justice the Uniform Code of 
Military Justice prescribes to be his right. It. 
therefore seems appropriate to inspect the 








‘Art. 16 (3), UCMJ; Art. 20, UCMJ. 
* Para. 79, MCM, 1951. Compare United States v. 
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McCrary, 1 USCMA 1, 1 CMR 1 (1951); United States 
v. Berry, 1 USCMA 235, 2 CMR 141 (1952); United 
States v. Gilbertson, 1 USCMA 465, 4 CMR 57 (1952) ; 
United States v. Keith, 1 USCMA 493, 4 CMR 85 
(1952); ACM 4257, Triepke, 1 CMR 838 (1951); CM 
349601, Baguex, 2 CMR 424 (1952); ACM 4221, Pat- 
rick, 3 CMR 555 (1952). 

* Para. 79e¢, MCM, 1951; App. 11, MCM, 1951; sec. 
0106, NS MCM, 1951. 











duties of a summary court and determine which 
ones he performs in each capacity in which he 
is required to act. Perhaps, in this way, officers 
appointed as summary courts can become more 
familiar with their responsibilities and so as- 
sure that the interests of both the accused and 
the Government are in all ways protected. 


As A Judge 


It is the responsibility of the summary court, 
in his capacity as a judge, to preside over the 
court, decide questions of law, and determine 
an adequate and just sentence to be imposed. 
Accordingly, he is charged with the duties of 
assuring that the proceedings are conducted 
in a dignified and military manner ; determining 
the court’s jurisdiction over the accused; ruling 
on all objections and motions; advising the ac- 
cused of certain rights; instructing witnesses ; 
and, determining the sentence. His duty with 
regard to advising the accused of his rights con- 
sist, in applicable cases, of informing the ac- 
cused of (1) his right to refuse trial by 
summary court-martial and of the consequences 
thereof; (2) the effect of a guilty plea, the ele- 
ments of the offense to which such a plea is 
entered, and the maximum authorized sentence 
that can be imposed therefor; (3) his right to 
testify as to the merits of any offense to which 
he has entered a plea of not guilty and of his 
further right to remain silent with regard 
thereto; and, (4) his right to introduce matter 
in extenuation and mitigation, including the 
right to make either a sworn or unsworn state- 
ment. Asa judge, the summary court must also 
assure that an accused’s guilty plea is changed 
when any matter appears during the trial in- 
consistent therewith. His duties in this ca- 
pacity are not limited to the actual trial since 
a summary court must, before trial, set the 
time and place thereof and is required to au- 
thenticate the transcribed record of proceedings 
after it has been prepared.‘ 


As A Jury 


The summary court has the responsibility, as 
does a jury, to determine the guilt or innocence 
of the accused.’ It is his duty to make such a 

* Para. 79d, 799e, MCM, 1951; cf. para. 39b, 406, MCM, 
1951. 

* Cf. para. 41b, MCM, 1951. 












determination on the basis of the accused’s 
guilty plea or after a consideration of the evi- 
dence properly placed before the court at the 
trial. It is, perhaps, this responsibility as to 
make determinations of fact that places the most 
difficult burden upon the shoulders of a sum- 
mary court. In order to assure that justice has 
been accomplished, as to both the Government 
and the accused, it is necessary that the deter- 
mination of guilt or innocence be made impar- 
tially. Since the summary court represents 
both parties, this status of impartiality may 
be difficult to maintain. 


As A Trial Counsel 


In his capacity as trial counsel, it is the re- 
sponsibility of the summary court in the name 
of the United States, to fairly, fully and ade- 
quately present the case against the accused and 
to prepare the record of proceedings.’ In car- 
rying out this responsibility it is necessary that 
he perform various duties. Some must be ac- 
complished by him before trial, some during 
open court, and still others after the trial has 
ended. For clarity, they will be set forth in 
that order. 

The summary court must, saint trial, ex- 
amine the charge sheet and allied papers re- 
ferred to him in order to determine that they . 
are free from error. He may, himself, correct 
and initial slight errors appearing in the charges 
but any substantial change must be referred to 
the convening authority. When the charges 
are determined to be free from error he should 
bring them promptly to trial. The summary 
court is also required to inform the accused 
of the witnesses to be called against him and, 
when necessary, obtain their presence, together 
with the presence of witnesses desired by the 
accused, at the trial. To accomplish this, the 
summary court has been given the power to com- 
pel the attendance of civilian witnesses by sub- 
poena and to obtain depositions in proper cases. 

After the trial commences, the-role of trial 
counsel requires the summary court to advise 
the accused of the offenses preferred against 
him, arraign him thereon, and obtain his pleas. 
If the accused enters a plea of not guilty to any 
offense the summary court must introduce avail- 


* Para. 74a (1), 79d, MCM, 1951. 
* Art. 38 (a), UCMJ; para. 79a, MCM, 1951. 
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able evidence tending to prove the guilt of the 
accused beyond a reasonable doubt. All oaths 
to witnesses are administered by him and their 
testimony recorded. If the accused is found 
guilty of any offense, then, as would a trial coun- 
sel, he advises the accused of the personal data 
appearing on page one of the charge sheet and 
introduces admissible evidence of previous con- 
victions. 

When the trial is over, the record of proceed- 
ings must be prepared. Since in other courts 
this duty falls upon the trial counsel, the ac- 
complishment of it by the summary court is in 
that capacity. The record of trial is prepared 
by him in triplicate and must, in the Navy, in- 
clude, in applicable cases, a written summary of 
the testimony and other evidence, both docu- 
mentary and real, received by the court. In 
addition, the names of any witnesses listed on 
page one of the charge sheet who were not called 
to testify should be lined out and initialed. Like- 
wise, the names of all witnesses not there in- 
cluded should be recorded. When these duties 
have been completed, the summary court is 
ready to perform his final act. That act which 
is accomplished in his capacity as trial counsel, 
is to forward the record of trial to the conven- 
ing authority for review.’ 


As A Defense Counsel 


As a defense counsel, it is the responsibility 
of the summary court to represent the accused 
and assure that his interests are safeguarded.° 
This responsibility, insofar as it imposes duties 
to be performed before trial, requires the sum- 
mary court to act as adviser to the accused. 
Before trial, he must advise the accused of the 
information contained upon the charge sheet, 
i. e., the general nature of the charges referred 
to the summary court for trial; the name of 
the accuser ; and, the person who appointed the 
court. He must also advise the accused of his 
rights, some of which the summary court must 
repeat during the trial in his capacity of judge. 
They consist of the accused’s right to (1) be 
represented by counsel; (2) plead guilty or not 
guilty; (3) cross-examine witnesses called to 
testify against him; (4) have the summary 


court ask desired questions of witnesses for 
him; (5) produce any evidence including the 
testimony of witnesses, in his behalf; (6) take 
the stand and testify or remain silent; (7) have 
the summary court assist him in the presenta- 
tion of his evidence; and, (8) present evidence, 
if convicted, in mitigation and extenuation, in- 
cluding the right to make a sworn or unsworn 
statement. In addition, he should advise the 
accused of the maximum sentence the court can 
impose if the accused is found guilty of the of- 
fenses preferred against him. 

During the trial, the summary court aids the 
accused in the cross-examination of prosecution 
witnesses and, if desired by the accused, asks 
questions suggested by the accused. He also 
must obtain on behalf of the accused such evi- 
dence as tends to disprove, negative or explain 
the offenses preferred or show extenuating or 
mitigating circumstances.” 

As in the case of the duties performed by the 
summary court before trial, his duties after trial 
are in an advisory capacity. He should, at such 
time, advise the accused of his right to forward 
a brief for attachment to the record of proceed- 
ings setting forth such matters as are felt 
should be considered on the accused’s behalf on 
review." 


An Example Of Error 


Perhaps it would also be well to consider a 
sample case and see just how the failure of a 
summary court to properly perform his duties 
in each capacity in which he must act could 
prejudice either the interests of the Govern- 
ment or the substantial rights of the accused. 
Assume this set of facts—a charge and specifi- 
cation, alleging an offense of which an accused 
has previously been tried and acquitted, is re- 
ferred toa summary court-martial for trial. At 
the trial, the accused moves to dismiss the 
charge on the ground of former jeopardy but 
the motion is denied by the summary court. A 
plea of not guilty is then entered by the accused 
but the summary court does not introduce any 
evidence to prove the offense. The summary 
court does, however, permit the accused to tes- 
tify under oath as to the merits, but his testi- 





* Para. 79, MCM, 1951; sec. 0106, NS MCM, 1951. 
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mony does not establish all the elements of the 
offense. The accused is then found guilty of 
the charge and specification and a sentence is 
imposed on him. 

“As a judge”, it was the duty of the summary 
court to rule upon the accused’s motion for dis- 
missal of the charge. Inasmuch as the accused 
had previously been tried and acquitted of the 
same offense, his motion was valid and should 
have been granted. The ruling of the summary 
court denying the motion was therefore in error 
and the second trial of the accused upon the 
offense prejudiced his substantial rights. The 
summary court was also remiss in his duties as 
a judge in permitting the accused to take the 
stand, in the absence of any evidence against 
him, and testify as to the merits."* To permit 
such to occur in a trial by summary court mar- 
tial would be to obviate the right of the accused 
to have the summary court protect his interests. 

“As a jury”, it was necessary for the sum- 
mary court to determine the guilt or innocence 
of the accused on the basis of the evidence be- 
fore the court. Obviously the finding of guilty 
cannot be sustained when the evidence before 
the court, even considering the testimony of the 
accused, did not establish all the elements of 
the offense. 

As previously stated, the summary court is 
required, “as a trial counsel”, to prosecute the 
accused in the name of the United States. This 
he neglected to do since he introduced no evi- 
dence against the accused. Such an omission 


= Cf. CMO 1, 1941, 107; CMO 1, 1943, 72. 


was in fact a failure to prosecute. The in- 
terests of the Government were not, therefore, 
protected. 

“As a defense counsel”, it was the duty of 
the summary court to safeguard the interests of 
the accused. Since an accused who has entered 
a plea of not guilty entertains no burden to 
introduce evidence until the prosecution has 
adduced sufficient evidence to establish his guilt 
beyond a reasonable doubt, the summary court 
should not have allowed the accused to take the 
stand and testify as to the merits.* To permit 
him to do so was to fail to assure that his _ 
interests were safeguarded. A defense counsel 
would never knowingly present evidence estab- 
lishing essential elements of an offense which 
the prosecution had failed to prove. 


Conclusion 


From this short discussion, it is clear that 
the duties of a summary court are numerous 
and complicated. Proper performance of them 
requires mature and seasoned judgment, an 
abundance of military experience, and an inti- 
mate knowledge of military law. If these func- 
tions are performed in a careless and unin- 
formed manner, the effect upon discipline, 
morale, and justice can be devastating. But 
by careful and intelligent disposition of the of- 
fenses tried, the summary court-martial can 
arrive at essential justice and do much to 
maintain the military efficiency of any unit. 


™ Note 12, supra. 
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MISSING MOVEMENT 


CDR THOMAS E. BLADE, USN 


In the period immediately following the 
effective date of the Uniform Code of Military 
Justice, there was a great deal of misunder- 
standing of the pleading and proof of the 
offense of missing movement in violation of 
Article 87 of the Code. The offense has now 
been considered by the Court of Military 
Appeals in frre separate opinions which 
stand as guideposts for accurate applications 
of Article 87. 





RIOR TO THE EFFECTIVE DATE of the 

Uniform Code of Military Justice, the naval 
offenders who were guilty of missing ship were 
charged in one of two ways. In the infrequent 
instances where a deliberate intent to avoid 
sailing with the ship was manifest and provable, 
the offense was pleaded as a violation of Article 
22, Articles for the Government of the Navy, 
under the charge “Conduct to the prejudice of 
good order and discipline.” Where the specific 
intent to avoid the scheduled sailing was not 
present, missing ship was pleaded as matter in 
aggravation of the unauthorized absence which 
normally was attendant. 

When the Code became effective, Article 87 
created the new offense of missing movement 
and provided that the offense was chargeable 
as having been committed either through “de- 
sign” or “‘neglect.” Article 87 provides: 


“Any person subject to this code who through neg- 
lect or design misses the movement of a ship, aircraft 
or unit with which he is required in the course of duty 
to move shall be punished as a court-martial may 
direct.” 


Missing movement through design requires 
proof of specific intent to avoid the scheduled 
movement and, thus, is comparable to the of- 
fense formerly pleaded as a violation of Article 
22, Articles for the Government of the Navy. 
The offense of missing movement through 
neglect was an entirely new concept and failure 
to accurately distinguish between the two of- 


JANUARY 1954 


fenses led to much confusion, in both pleading 
and proof, in-the early days of the Code. This 
early confusion with regard to the pleading of © 
a missed movement as being attributable to 
either design or neglect was heightened by an 
apparent ambiguity in the Manual between the 
subparagraphs entitled “Discussion” and 
“Proof” in paragraph 166. Under “Proof” are 
two elements, whereas the “Discussion” sets 
forth two additional elements as necessary of 
proof to sustain a conviction. 

The first case to be considered by the Court 
of Military Appeals which concerned missing 
movement, was United States v. Jones, 1 
USCMA 276, 3 CMR 10 (1952), which was cer- 
tified to the Court by the Judge Advocate Gen- 
eral of the Navy. In the Jones case, the accused 
pleaded guilty to missing movement through 
neglect and the president of the special court- 
martial, after the accused persisted in his plea, 
instructed the court in the language contained 
in the “Proof” subparagraph of paragraph 166 
of the Manual: 


“The court is advised that the elements of the 
offense are as follows: 


* * * That the accused actually missed the move- 
ment of the ship, aircraft, or unit with which he 
was required in the course of duty to move; and 
that he missed the movement of the ship, aircraft, 
or unit through neglect.” 
The board of review set aside the conviction of 
missing movement on the grounds that the error 
in failing to instruct on an essential element of 
the offense was substantially prejudicial to the 
rights of the accused, whereupon the question 
of the materiality of the error was certified to 
the Court of Military Appeals. The Court 
agreed that it was error for the president to 
fail to instruct the court on the requisites (1) 
that the accused knew or should have known 
of the prospective movement alleged to have 
been missed, and (2) that the prospective move- 
ment was a substantial movement. The error, 
however, was deemed not materially prejudi- 
cial to the rights of the accused in view of his 





plea of guilty. It is to be noted that these two 
additional elements are not mentioned under 
“Proof”, but are set forth in the “Discussion” 
in paragraph 166 of the Manual. 

Although it might be considered that the 
decision in the Jones case established that the 
offense of missing movement through neglect 
contained only the four elements above, such 
result did not obtain. Several board of review 
‘ decisions were handed down: notably, United 
States v. Etter, 5-52-S-—93; NCM 145, Clifton, 
5 CMR 342 (1952); and United States v. 
Thompson, 3—52-S-659. These decisions hold 
that missing movement has six essential ele- 
ments: One element being added by splitting 
the first element under “Proof” into two: (1) 
that the accused had a duty to move with the 
ship; and (2) that the accused must have 
missed the sailing of the ship. Although this 
minor variation occasions no difficulty, the im- 
position of the sixth element—necessity upon 
the Government to establish a causal connection 
between the negligent act of the accused and 
the missing of the scheduled movement—cre- 
ated an all but insurmountable burden in the 
proof of the offense of missing movement 
through neglect. 

The board of review decision in United States 
Vv. Thompson, supra, was certified to the Court 
of Military Appeals and the decision was 
handed down on May 7, 1953. United States v. 
Thompson, 2 USCMA 460, 9 CMR 90 (1953). 
That case involved a factual situation wherein 
the accused was given direct information, re- 
ceipt of which he acknowledged in writing on 
June 7, 1952, that his ship was scheduled to 
sail on July 7, 1952. On June 17th, the accused 
absented himself without authority and re- 
mained absent until July 27, 1952, his ship sail- 
ing as scheduled on July 7th. The accused 
pleaded guilty to the absence offense and not 
guilty to missing movement through neglect; 
however, after the prosecution had established 
the above facts by documentary evidence, the 
accused introduced no evidence whatever and 
was found guilty. The board of review set 
aside the conviction of missing movement 
through neglect on the theory that the Govern- 
ment had failed to prove an essential element, 
i. e., a negligent act by the accused which was 
the proximate cause of his missing the sched- 
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uled movement. The case was certified to the 
Court of Military Appeals by the Judge Advo- 
cate General on the question of the sufficiency 
of the evidence as a matter of law. Certain of 
the more pertinent excerpts from the Court’s 
decision are: 


“* * * causal connection becomes relevant only 
when the accused could not reasonably foresee that 
his act or omission would result in missing the move- 
ment. Generally this could occur only where the 
time scheduled for the movement is indefinite or ap- 
proximate. Where a definite movement date is set 
and known to the accused, who thereupon remains 
absent without authority beyond the scheduled date 
of departure, we can see no necessity for any special 
proof of causal connection. Assuming knowledge, 
the only rational explanations are either deliberate 
avoidance or carelessness resulting in avoidance. 

“* * * even if we assume that causal connection 
must be shown where there is a scheduled date of 
movement, known to the accused, and an unauthorized 
absence running well past that date, we think that 
the necessary causal connection is thereby established 
prima facie. In other words, it is reasonable to as- 
sume that, if the accused missed a known movement 
by an unauthorized act, the missing resulted proxi- 
mately from the doing of the act. Ordinarily, a 
court is entitled to rely upon the natural and probable 
consequences of a given act or omission. 

“* * * Further, it would be asking the impossible 
to require the Government, to establish that the ac- 
cused knew on the date of scheduled departure that 
his unauthorized absence was causing him to miss 
the movement. This would, in effect make missing 
movement through neglect practically equivalent to 
missing movement through design. It is sufficient, 
we think, to say that the accused knew when he went 
absent without authority of the scheduled departure 
date and that he did not return until after that date. 

“It is our conclusion that the board of review erred 
in concluding, as it apparently did, that the Govern- 
ment is required in proving the offense of missing 
ship through neglect to show something more than 
that the accused had a duty to move with his ship, 
that the movement was substantial, that the accused 
knew of the prospective movement, and that he was 
absent without authority when the ship actually 
sailed on the scheduled date.” 


The foregoing decision should remove any 
doubt that the Court of Military Appeals meant 
what it said originally in United States v. Jones, 
supra, concerning the offense of missing move- 
ment through neglect being provable by the es- 
tablishing of the four elements enumerated in 
the Manual. 

While Navy boards of review were engaged 
in attempting to define the essential elements 
of missing movement, Air Force boards of re- 
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view were encountering difficulty in determin- 
ing the precise status which would render an 
offender subject to trial for the offense of miss- 
ing movement. No difficulty was presented in 
those instances where the offender was attached 
to a ship or assigned to an aircraft and missed 
the movement thereof; or where the individual 
was an integral part of any other military unit 
under orders to move as a unit and missed the 
impending movement. Air Force boards of re- 
view had held, uniformly, that the missing of a 
means of transportation by an individual not 
a member of a military unit moving as a unit 
was not within the purview of Article 87. The 
Air Force boards of review had searched for 
the intent of Congress in enacting Article 87 
and had concluded, as stated in ACM 5657, 
Burke, 6 CMR 589 (1952), as follows: 


“* * * it seems, the significant factor is whether 
the acused missed the movement of his airplane or 
his ship or his unit—that is, to which he was assigned 
for duty.” 


This conclusion was rejected by the United 
States Court of Military Appeals in United 
States v. Johnson, 3 USCMA 174, 11 CMR 174 
(1953). In that case the prosecution estab- 
lished that the accused and two other members 
of his organization, located at Fort Benning, 
Georgia, had been selected to participate in a 
maneuver and had been told that they would 
be airlifted to Fort Hood, Texas. The accused 
was absent without leave at the time the air- 
craft provided for the movement departed, and 
missed the movement. The board of review 
determined that a violation of Article 87 had 
not been proved, for it did not appear that the 





accused had been assigned to duty with the 
aircraft, the movement of which he missed, nor 
was he a member of a “unit” to be transported, 
as the term “unit” is used in Article 87. It was 
this rationale which disturbed the Court of 
Military Appeals and which the Court found to 
be erroneous. 

After a consideration of pertinent sections of 
the Code and Manual and certain material con- 
tained in the legislative history of Article 87, 
the Court of Military Appeals concluded: 


“In the instant case, the specification sufficiently 
alleged a violation of Article 87. The evidence estab- 
lished that at the time and place alleged, the accused 
missed the required movement by aircraft. This 
proof satisfied the requirements of Article 87. In the 
final analysis, the decision of the board of review left 
the allegations of the specification and the findings 
thereon undisturbed. * * * Since the facts alleged 
and proved, as affirmed by the board of review, con- 
stitute as a matter of law, a violation of Article 87, 
the board should have affirmed the findings as to 
[missing movement through neglect in violation of 
Article 87].” (Emphasis supplied.) 


The boundaries of the offense of missing 
movement in violation of Article 87, having 
been considered by the Court of Military Ap- 
peals in the three cases discussed above, are no 
longer in the shadowy areas of uncertainty. 
These decisions of the Court of Military Ap- 
peals leave Article 87 as it was intended by the 
Congress—a broad and effective weapon to com- 
bat an admittedly serious offense which long 
has plagued the naval service. It is to be ex- 


pected that through judicious use, the Article 
can prove to be an effective deterrent to those 
who exhibit a disinclination to “go down to the 
sea in ships.” 
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CRIMINAL LAW NOTES - 





COURTS—one duty of the court is to see that the 
trial proceeds with dignity and with proper decorum 
from all who participate in the trial. 


@ In State v. Rohman, 261 S. W. 2d 69 (Mo. 
1953), defendant, after having been found 
guilty of grand larceny, was sentenced to serve 
five years in the penitentiary. His motion for 
a new trial having been denied, defendant ap- 
pealed to the State Supreme Court. Among his 
assignments of error were complaints that the 
trial judge required certain objections to be 
made out of the hearing of the jury and that 
the trial judge erred in raising his voice. 

Upon an examination of the record, the ap- 
pellate court concluded that there was no mis- 
conduct by the trial judge. The appellate court 
found that in certain instances defendant’s 
counsel was earnestly and with feeling and ve- 
hemence objecting to nearly every question put 
by the State’s attorney and that the drama of 
the trial became charged with considerable ten- 
sion. It was apparent that the objections of 
defendant’s counsel were being addressed to the 
jury rather than the trial judge and were so 
clearly “speeches” to the jury that the trial court 
invoked its discretion to require that some of 
defendant’s objections be made out of the hear- 
ing of the jury. In hold that defendant’s rights 
were not prejudiced, the appellate court stated: 

“* * * It is the trial court’s duty and responsi- 
bility to see that jury trials move forward with dignity 
and with the proper decorum from all who have any 
part in the trials. * * * Least of all should an 
attorney officer of the court, even when giving his 
emotional and intellectual best in service to his client, 
so comport himself that the trial court is compelled 
in the exercise of a sound discretion to require objec- 
tions or statement of counsel to be made outside the 

jury’s hearing. * * * No counsel may with im- 

punity “bait” the court and expect the court to sit 
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idly.by and permit counsel to take charge of the trial 
and to operate at will in his own manner.” 


EVIDENCE—summaries of voluminous records 
admissible in evidence when there is a reasonable 
guaranty of accuracy and person making the sum- 
mary is subject to cross-examination. 


® In Stevens v. United States, 206 F. 2d 64 
(C. A. 6th 1953), appellant officer of a veterans’ 
training school was convicted of knowingly 
making a false statement in a matter within the 
jurisdiction of an agency of the United States 
in violation of 18 U.S. C. § 1001 in that he filed 
a cost data statement with the Veterans’ Ad- 
ministration stating that the books of the school 
showed a certain expense for teachers’ salaries 
whereas in fact the books of the school showed 
a lesser expense for teachers’ salaries. 

The books of the school were not introduced 
into evidence. They had been examined by 
four F. B. I. agents under the direction of a 
certified public accountant who had done a sub- 
stantial part of the work himself. The ac- 
countant and three of the four agents who as- 
sisted him testified at the trial as to what the 
books showed. On appeal, appellant contended 
that there had been a failure of proof in that 
the books themselves had not been introduced in 
evidence. 

The court of appeals rejected this contention, 
holding that summaries of voluminous records, 
which in themselves are not easily understand- 
able by a jury, made according to a method 
which offers a reasonable guaranty of accuracy, 
are admissible in evidence in lieu of the records 
themselves if the records are available to the 
opposing party, the witness making the sum- 
mary is subject to cross-examination, and the 
accuracy of the summary can be satisfactorily 
checked. 
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RECENT DECISIONS OF THE 
COMPTROLLER GENERAL + 





Retired Pay—A member retired or separated 
from the service for physical disability under 
the provisions of sections 402 and 403 of the 
Career Compensation Act of 1949, and who had 
satisfactorily held a higher rank, grade or rat- 
ing in a branch of the uniformed services other 
than that from which retired or separated, is 
not entitled to retired or severance pay com- 
puted on the active duty pay of such higher 
rank, grade or rating. CompGen Decision B- 
115121, July 8, 1953. 


Per Diem Not Authorized While on Temporary Duty 
in Area of Home of Record for Separation Proc- 
essing—A member who is detached from his 
assigned duties and directed to proceed to a new 
station within the same metropolitan area as 
his official home of record, for temporary duty 
in connection with separation processing, and 
who upon the completion of the processing is 
ordered to proceed to his home for release from 
active duty, is not entitled to payment of per 
diem incident to the performance of the tem- 
porary duty. CompGen Decision B-115096, 
August 5, 1953. 


Retired Pay—The Comptroller General has con- 
sidered the computation of the retired pay of a 
Regular Navy enlisted member who prior to 
June 30, 1946, had held temporary appointments 
as commissioned warrant officer and as lieuten- 
ant (junior grade) under the Act of July 24, 
1941, as amended, and who was placed on the 
retired list in 1953 while serving as a temporary 
commissioned warrant officer under Title III of 
the Officer Personnel Act of 1947. His retired 
pay if computed on the basis of the pay of a com- 
missioned warrant officer would exceed retired 
pay based on the pay of a lieutenant (junior 
grade) to which rank he was entitled to be ad- 
vanced on the retired list. It was held that the 
member pursuant to section 316 (j) of the 
Officer Personnel Act of 1947 is entitled to be 
placed on the retired list in the rank of com- 
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missioned warrant officer with retired pay based 
on the active duty pay of that rank. The mem- 
ber may not be advanced on the retired list to 
the rank of lieutenant (junior grade) and still 
be entitled to receive the retired pay of a com- 
missioned warrant officer. CompGen Decision 
B-116582, September 15, 1953. 


Retired Reserve Officer, Selection of Permanent 
Home at Different Place than Home of Record—In 
decision B—116578 of September 21, 1953 it was 
held that instructions contained in the Joint 
Travel Regulations authorizing mileage for a 
member of a Reserve component upon retire- 
ment to the home selected by him, do not permit 
mileage in such a case in excess of the amount 
required for travel from his last duty station 
to his home of record at the time he was ordered 
to active duty. It is indicated that the Comp- 
troller General will be requested to reconsider 
this decision. 


Sea Duty Pay—Under section 206 of the Career 
Compensation Act of 1949 and Executive Order 
No. 10168 issued pursuant thereto, an enlisted 
member attached to a vessel but assigned to 
temporary additional duty ashore exceeding 15 
consecutive days is not entitled to sea duty pay 
for any part of such duty ashore. CompGen 
Decision B—114759, September 23, 1953. 


Transportation of Household Effects at Government 
Expense upon Reenlistment—When discharged 
upon the expiration of his enlistment, the house- 
hold effects of a member of the Navy were 
shipped at government expense from his last 
permanent duty station to his home of record. 
Upon reenlistment he claimed transportation of 
household effects to his new permanent duty 
station. It was held that under section 303 (c) 
of the Career Compensation Act of 1949 and 
paragraph 8009-2a of Joint Travel Regulations 
an enlisted member in a grade in which ship- . 


ment of household goods is authorized is entitled - 
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to shipment from home to first permanent sta- 
tion at government expense even though the 
effects were shipped to home at government ex- 
pense incident to relief from his prior period of 


activeduty. (Decision B—116704 of September 


30, 1953, in accord.) CompGen Decision B- 
116871, October 1, 1953. 


Basic Allowance for Quarters—A quonset hut at 
an overseas base, built originally for an admin- 
istration building but subsequently renovated 
and transferred to the Navy Exchange to be 
used as quarters for Navy Exchange employees 
on a rental basis with rent to be paid to the 
Exchange, is not “public quarters” constructed 
or designed for occupancy by military personnel 
without charge within the meaning of the Act 
of July 2, 1945 (37 U. S. C. §1lla). Conse- 
quently a member of the Navy occupying such 
quarters with his wife, a Navy Exchange em- 
ployee, is not thereby deprived of his entitle- 
ment to receive basic allowance for quarters. 
CompGen Decision B—115094, October 5, 1953. 


Pay and Allowances While under Death Sentence— 
The Comptroller General has held that a 
member under general court-martial sen- 
tence to death is entitled to pay and allowances 
pending completion of appellate review, when 
the sentence does not expressly provide for for- 
feiture of pay and allowances. It was observed 
that a sentence to forfeit pay and allowances 
under UCMJ must be adjudged in express terms 
and that forfeiture may not be incorporated in 
a sentence by implication. It was further ob- 
served that entitlement to pay and allowances 
would not exist in the case after expiration of 
enlistment since thereafter pay and allowances 
do not accrue unless the member is held in serv- 
ice for the convenience of the government or for 
the purpose of making good time lost. Comp- 
Gen Decision B-115577, November 2, 1953. 


Travel Pay—The Comptroller General has held 
that a member of the armed forces authorized 
to travel by privately owned automobile is en- 
titled to receive the prescribed mileage for such 
travel even though he traveled in an automobile 
owned by another member who traveled under 
similar authorization and also received mileage 
for the travel. CompGen Decision B-116080, 
. November 6, 1953. 
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INSANITY . . . 


(Continued from page 6) 


(3) If grounds for inquiry as to accused’s 
mental condition exist, the reasons there- 
for and action taken. 

The report further requires that the report 
of the Board of Medical Examiners, if any, be 
appended to the investigating officer’s report. 

Thus we see that the investigating officer has 
an important responsibility in determining 
whether there is reason to inquire into the 
mental condition of the accused and, if so,.to 
cause an inquiry to be made by bringing to the 
attention of the commanding officer of the ac- 
cused the basis of his observations. 


Commanding Officer 


The commanding officer may determine that 
there is reason to inquire into the accused’s 
mental condition. Should the medical report 
contain the opinion that the accused is insane 
the commanding officer can either take adminis- 
trative steps to discharge the accused or he may 
still refer the charges for trial. 


Staff Legal Officer 


The staff legal officer is required under the 
provisions of paragraph 35b, MCM, 1951, to 


advise the officer exercising general court-mar- 


tial jurisdiction concerning the charges. The 
staff legal officer is required under the provi- 
sions of paragraph 35c, MCM, 1951, to advise 
the convening authority in writing: 

(1) Whether there has been substantial com- 

pliance with Article 32; 

(2) Whether each specification states an of- 

fense under the Code; 

(3) Whether the allegation of each offense 

is warranted by the evidence; and 

(4) To make a recommendation of the action 

to be taken. 

Thus the staff legal officer in reviewing the 
charges and the accompanying papers may con- 
sider that an inquiry should be made into the 
accused’s sanity and can so recommend to the 
convening authority. 


Convening Authority 


The convening authority, as well as the com- 
manding officer, may cause an inquiry to be 
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made into the mental condition of the accused. 
Upon receipt of the medical report, the conven- 
ing authority can dismiss the charges and cause 
administrative steps to be taken to discharge 
the accused or he may refer the charges to a 
court-martial for trial, causing medical report 
to be included in the accompanying papers. 


Trial Counsel 


The trial counsel does not generally come in 
contact with the charges and the allied papers 
until after the charges have been referred to 
trial. Prior to trial, the trial counsel will in- 
terview the witnesses whose names appear on 
the charge sheet, and during these interviews 
the witnesses may indicate that they have reason 
to doubt the accused’s mental responsibility or 
they may relate instances of peculiar behavior 
on the part of the accused. If this information 
is such that the trial counsel considers it indica- 
tive of a lack of mental responsibility, he should 
promptly advise the convening authority of the 
information which has been elicited. 

In summation, we find that the Manual for 
Courts-Martial affords the defense counsel, in- 
vestigating officer, convening authority and, 
where applicable, the staff legal officer, trial 
counsel and general court-martial convening 
authority the opportunity of requesting or caus- 
ing an inquiry to be made into the accused’s 
sanity. These provisions of the Manual if ad- 
ministered properly will, we think, avoid delays 
at the trial and result in a more expeditious 
and fair processing of court-martial cases. This 
does not mean that inquiries into the sanity of 
the accused should only be made prior to trial. 
It means that if there is a real basis for inquir- 
ing into the sanity of the accused which is known 
by any of the persons enumerated above, then 
the inquiry should be made prior to trial rather 


than “passing the buck” on up the administra- 
tive chain of command. 


Bouquets and Brickbats 


Most defense counsel, whether they represent 
an accused at the investigation or at the trial, 
interview the accused and within the sanctity 
of privileged communication, learn the ac- 
cused’s story. It is at this interview or series 
of them, that the defense counsel may learn that 
there is reason to inquire into the accused’s 
sanity. The accused’s actions, his appearance 
and manner are all noted by his counsel. De- 
fense counsel, while not a doctor, is not easily 
fooled or misled by the accused. He assures 
himself that a medical examination for the pur- 
pose of inquiring into the accused’s sanity is 
necessary and then makes that request through 
appropriate channels. The counsel who does 
not make such a request when he believes that 
such should be made in the interest of his client, 
fails to appreciate the duties incumbent upon 
him as counsel. And this is so whether counsel 
be a lawyer within the meaning of Article 27 
of the Uniform Code of Military Justice or a 
non-lawyer who undertakes to represent the 
accused. 

Fortunately, we don’t know of any counsel 
who would request a psychiatric examination 
when he didn’t really believe that such was nec- 
essary in the best interests of his client. But 
the counsel who finds himself in the position of 
requesting a psychiatric examination every 
time he represents a client is apt to find himself 
in the same position as the little boy who was 
watching the sheep, and each day came running 
down the hill yelling “the wolf is coming”. As 
we all well remember the story, when the wolf 
did come, the men in the field failed to give heed 
to the cry. 
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SELF -APPOINTED FRIENDS OF 
THE COURT!!! 


The facts and decision in this case are not 
important to the caveat included by the Court 
of Military Appeals and for that reason are not 
digested. But because of the instructive nature 
of the caveat and in the hope that it will be 
of benefit to those who will not have the oppor- 
tunity of examining the opinion in the case, 
whether they be lawyers or laymen, the caveat 
is reprinted verbatim. 


“* * * At the conclusion of the arguments, 
the president of the court objected to the ruling 
by the law officer | granting the accused’s mo- 
tion for a finding of not guilty], and stated, ‘I 
would like to have the trial counsel obtain a 
copy of Board of Review Number 6, 1951.’ 
When trial counsel returned with the requested 
volume the president continued : 


‘Now I would like you to read to the court the case 
that is cited there in for the information of the court. 
The case that I referred to has its beginning on page 
119, and specifically to the case of Private Duane G. 
Brutout and a Private James L. Meehan; and, I be- 
lieve that it is continued on page 139.’ 


“Trial counsel did as requested and, in so 
doing, he elected to read from the dissenting 
opinion in the case. Defense counsel in pre- 
senting his side read the majority decision. 
When the court-martial members retired to con- 
sider the ruling, they voted to overrule the law 
officer. Defense counsel then asked permission 
to examine the president for a possible challenge 
for cause and the following information was 
elicited. Lieutenant Colonel [S], Acting Staff 
Judge Advocate for the Division, had been 
present during part of the trial. While counsel 
were presenting their arguments to the law 
officer and the members of the court were not oc- 
cupied, he furnished the president of the court 
with a certain volume of board of review de- 
cisions. It was open at the page where the 
particular decision, which the president of the 
court had trial counsel read, was reported. The 
president of the court during this recess dis- 
cussed generally with Colonel [S] the princi- 
ples of law involved and this must have in- 
cluded the rationale of the selected opinion. The 
decision, which was so conveniently shown to 
the president of the court, was one in which 
Colonel [S] participated when he was a mem- 
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ber of the board of review. He had written a 
dissenting opinion holding there was sufficient 
evidence in that case to convict certain accused 
of either the offenses charged or offenses neces- 
sarily included therein. The only fact savoring 
of good faith was the fact that the judicial coun- 
sel followed the reasoning of the dissent and 
it became the law of the case. However, neither 
counsel for the Government nor the accused 
called this fact to the attention of members of 
the court and if they learned of it their knowl- 
edge was not acquired through acceptable 
channels. hak 

“While we dismiss this cause because of the 
insufficiency of the evidence, we believe it highly 
desirable to speak out against the conduct 
of the president of the court and acting staff 
judge advocate of the division. It should not 
be necessary to call attention to Article 37 of 
the Uniform Code of Military Justice, 50 
U.S. C. § 612, but their conduct invites refresh- 
ing their memory. The Article provides: 


‘* * * No person subject to this code shall attempt 
to coerce or, by any unauthorized means, influence the 
action of a court-martial or any other military tri- 
bunal or any member thereof, in reaching the find- 
ings or sentence, in any case, or the action of any 
convening, approving, or reviewing authority with 
respect to his judicial acts.’ 


“While we do not specifically say that the staff - 
judge advocate violated that particular article, 
his conduct certainly was not such as to bring 
credit upon his administration of military jus- 
tice. He was the officer who reviewed the case 
for the convening authority and recommended 
trial by general court-martial. He expanded his 
legal theories in a written memorandum to the 
convening authority and suggested that if the 
court-martial believed certain evidence it might 
find accused Gephart not guilty of murder and 
robbery but guilty of the lessor included offense 
of larceny. It is quite a coincidence that this is 
the precise verdict returned by the court- 
martial. Colonel [S] was present at the trial 
during part of the time and while the motion to 
dismiss was being argued before the law officer, 
and the court members were free to roam, he 
very conveniently furnished a volume of board 
of review decisions to the president of the court 
with it open to the desired page. By so doing 
he thrust himself into the deliberations of the 
court-martial which involved issues of law and 
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fact. Again it must have been a coincidence 
that the particular page where Colonel [S’s] 
dissent commenced was mentioned by the presi- 
dent of the court and the findings returned can 
only be reconciled on a theory comparable to 
that in the dissent. We, of course, know of no 
reason why a dissent should be of such impor- 
tance when a higher reviewing agency has re- 
ported an opinion in the same case, but this one 
seemed of particular importance to the presi- 
dent of the court. It is entirely possible that 
fervor and zeal for law enforcement prompted 
the ill-advised consultation, but lurking in the 
background is the possibility of reverting to the 
old concept that command must control and 
those charged with offenses must be convicted. 
We hesitate to ascribe improper motives to the 
acting staff judge advocate, but we are genuinely 
concerned about his efforts to get legal prece- 
dents before the court in an unauthorized man- 
ner. He is directed not to influence any action 


of the court-martial and when fairly read, the 
record suggests he may have violated that pro- 
scription. 

“The president of the court is likewise subject 
to criticism for his conduct. The accused is en- 
titled to a fair and impartial trial by a court 
uninfluenced from outside sources. Every offi- 
cer serving on a court should know that it is 
not in keeping with the spirit of the Uniform 
Code of Military Justice for a member of a 
court-martial to discuss with unauthorized per- 
sons a case which is pending and which he must 
decide. His sources of information are those 
which are recognized as part of the military 
judicial system,and his decisions should be pred- 
icated upon information obtained in the court- 
room. We hope the caveat herein expressed 
will have the desired effect and that courts- 
martial will in the future be unmolested by self- 
appointed friends of the court.” United States 
v. Guest, 3 USCMA 147, 11 CMR 1947 (1953). 
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(Continued from page 2) 


certain place but which contained no allegation 
of date. No evidence was introduced and there- 
fore the record was silent as to the date of the 
alleged offense. The board of review held that 
the total absence of any indication as to when 
the alleged offense occurred would effectively 
preclude the accused from urging former 
jeopardy if he were again brought to trial for 
the same offense. Accordingly, the findings of 
guilty of the Charge and the specification there- 
under were set aside. NCM 248, Anderson, 
ae: ae) = |= lle 


ARREST—placing a straggler under orders to return 
to duty station under own custody is inconsistent 
with status of arrest. 


e@ After pleas of not guilty, one of the charges 
of which the accused was convicted was break- 
ing arrest in violation of Article 95. The 
specification alleged that the accused “having 
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been duly placed in arrest while enroute to his 
station of duty, did * * * break said arrest.” 
The evidence showed that the accused was is- 
sued orders to return to his duty station and 
was also given a written order placing him in 
an arrest status while in the command issuing 
his orders and which was to continue while en- 
route to his duty station. The latter order speci- 
fied particular limits of the arrest to be ob- 
served by the accused while enroute. 

The board of review held (1) that, if a per- 
son under arrest is placed on duty inconsistent 
with his status of arrest, the arrest is thereby 
terminated, (2) that placing a person in an ar- 
rest status and then ordering him to perform 
travel under orders in his own custody is re- 
quiring him to perform a duty entirely incon- 
sistent with an arrest status, and (3) that when 
the accused in this case proceeded in compliance 
with his transfer orders his arrest was termi- 
nated. Accordingly, the findings of guilty of 
Charge II, Violation of Article 95, and the speci- 
fication thereunder were set aside. NCM, 
255, Thompson, CMR (1953). 





AVAILABILITY OF LEGAL 
PUBLICATIONS 


Budgetary limitations and the increased cost 
of legal reference publications, as well as the 
increase in number of such publications, has 
made necessary a reduction in the numbers 
which can be furnished to field activities. Esti- 
mates of the cost of continuing to supply field 
activities on the same basis as has been done 
in the past run far in excess of available funds. 
In order to accomplish the necessary reductions, 
distribution of Courts-Martial Reports, Digests 
of Opinions (bound and unbound) and Advance 
Copies of Opinions of the United States Court 
of Military Appeals will be made generally on 
the following basis: 


1. Court-Martial Reports will be distributed 
in such numbers as needs dictate to all com- 
mands having an authorized legal billet. 
Commands having a number of legal billets 
will no longer be supplied with one set Court- 
Martial Reports for each law specialist, but 
will receive a sufficient number of copies for 
proper operation. 

2. Digests of Opinions (unbound) will be sup- 
plied to all activities of the Navy in such 
numbers as needs dictate. 

3. Advance Copies of Opinions of the United 
States Court of Military Appeals will be sup- 
plied, generally, to each general court-martial 
convening authority and to commands having 
an authorized legal billet. 


In the event individual officers desire to secure 
copies for their personal use, these books may 
be purchased from the following source at the 
estimated cost indicated: 


REGULATIONS FOR PREVENTING 
COLLISIONS AT SEA, 1948 


The December 1951 JAG JOURNAL contained 
a notice that the Regulations for Preventing 
Collisions at Sea, 1948, would be effective at a 
future date. These will supersede the present 
International Rules for Prevention of Collision 
at Sea which were enacted in 1890. On 15 Au- 
gust 1953 by Presidential Proclamation No. 
3030, the President of the United States pro- 
claimed the new Rules effective as of 1 January 
1954. Presidential Proclamation No. 3030 is - 
contained in the Federal Register, Volume 18, 
Number 164, 21. August 1953. The new Rules 
will be found in Title 33, United States Code, 
Sections 143, et seg. The United States Coast 
Guard will promulgate these Rules in pamphlet 
form at a future date. The text of the Rules is 
found as well on the back of Pilot Chart No. 
1400, N. A. June 1953. 
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